that enough was enough and that management's recidivism
justified the closure.  As Eslinger testified,

"... the frequency of occurrence . . . was probably
the key factor . . . the fact that it was a reoccuring
problem that seemed to be happening again and again^and
only band-aid type solutions were being applied to it."
Tr. 165.

On March 29, 1984, Eslinger wrote a memorandum to the
District Manager in which he made an independent evaluation
of the violation and concluded that to overcome the opera-
tor's "reluctance" to provide sufficient intake air and
encourge compliance a special civil penalty assessment was
in order.

My only disagreement with the inspectors is over the
degree of the operator's culpability.  They found "high"
negligence.  I find the operator's failure to provide the
necessary preventive training and instruction to the section
foreman when, as the record shows, the mine superintendent
was possessed of that information demonstrated a reckless
disregard for safety that warrants an increase in the
penalty from $850 to $1,000,

Walking the 021 Section

Three weeks later, on the morning of April 5, 1984,
Inspector Cerena accompanied by a union walkaround and
company escort, made another ventilation technical
inspection in the 021 section of the Nelms #2 Mine.  The
undisputed facts show the inspector found a recirculation
violation that involved the last open crosscut and two
crosscuts outby in the "B" entry involving an area of about
300 feet.  The recirculation resulted from the removal of a
tail tube from the auxiliary fan.  The methane reading at
the working face was .5 percent.  Recently an outburst of
1.8 percent had occurred.

The inspector issued a 104(a), S&S citation because he
believed the potential for a methane buildup was reasonably
likely if mining operations continued and therefore the con-
dition could significant and substantially contribute to the
hazard of a mine fire or explosion.  He also believed the
amount of float coal dust in suspension presented a res-
pirable duat hazard that could significantly and substan-
tially affect the health of miners working or traveling in
the area.

135closure order there was no way to do this.  By 1230 hours,
